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| Introduction

.1 Good Governance Code of Listed Companies

The Unified Good Governance Code of Listed Companies (hereafter Unified Code)
was approved by the board of the Comision Nacional del Mercado de Valores
(CNMV) on 22 May 2006, as a single document incorporating the corporate gover-
nance recommendations pursuant to section 1. f) of the first provision of Order
ECO/3722/2003 of 26 December.

Since its approval, a series of intervening legal texts have affected various of its rec-
ommendations. In order to adapt or eliminate recommendations affected by new
legislation, in June 2013 the CNMV board approved a partial update of the Unified
Code.

In recent years, there have been a flood of initiatives concerning good practice in
corporate governance matters. Not only that, their numbers have multiplied since
the start of the global financial crisis, reflecting the widespread conviction of the
importance of listed companies being run in a proper and transparent manner, as a
key driver of value generation in the corporate sector, improved economic efficiency
and the strengthening of investor trust.

Spain has been no exception to this overall trend, and the country has seen solid
advances in good corporate governance. It bears mention here that one of the objec-
tives of the 2013 National Reform Plan was to broaden the current framework of
good corporate governance in Spain, with the twin goal of improving the efficiency
and accountability of Spanish firms’ governance and ensuring that national stand-
ards attain maximum levels of compliance with international good governance prin-
ciples and practices.

The Council of Ministers agreed at its meeting on 10 May 2013 to create a Commit-
tee of Experts on corporate governance matters to propose such initiatives and leg-
islative changes as it deemed advisable to guarantee good governance in the corpo-
rate sector, and to lend support and advice to the CNMV in modifying the 2006
Unified Good Governance Code.

As stated in the text of the Council of Ministers resolution, the objectives pursued
were to ensure the proper functioning of the governing and administrative bodies
of Spanish companies in order to maximize competitiveness, build trust and trans-
parency for shareholders and domestic and foreign investors, improve internal con-
trol and corporate responsibility systems, and ensure the correct internal distribu-
tion of functions, duties and responsibilities under standards of maximum rigour
and professionalism.
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This new good governance code of listed companies (the Good Governance Code),
prepared with the support and advice of the Committee of Experts and approved by
resolution of the CNMV board on 18 February 2015, responds integrally to these

objectives.

The Committee of Experts began by separating those issues best dealt with by pro-
posing improvements in the current legal framework, eventually enshrined in Law
31/2014 of 3 December amending the Spanish Corporate Enterprises Act to improve
corporate governance, from those more suitably addressed by voluntary recommen-

dations backed by “comply or explain”, as set out in this Good Governance Code.

To this end, further to its mandate, the Committee of Experts analysed and took into
consideration the relevance and compliance record of the recommendations con-
tained in the 2006 Unified Code, international good governance standards, particu-
larly the recommendations of the European Commission, sundry reports and pro-
posals from international organisations, doctrinal contributions and the legislation

of peer countries.

Four years after the approval of the Good Governance Code, the CNMV’s Activity
Plan for 2019 included the objective of reviewing and clarifying some of its recom-
mendations. Once the corresponding texts had been prepared, it was resolved to
expand the scope of the reform to add the review of some additional aspects, which
was included in the Activity Plan for 2020. The proposed amendment, which is lim-
ited in scope, was submitted to public consultation between 15 January and 14 Feb-
ruary 2020, and a number of opinions and comments were submitted by various
corporations and stakeholders that were taken into account to determine the final

scope of the changes made.

.2 Update of the Good Governance Code of Listed Companies

The updated Good Governance Code contains certain new features that should be
highlighted:

a) The Good Governance Code employs a new format based on selecting and

identifying the principles informing each set of specific recommendations.

These principles are grouped in section II of the Good Governance Code.

b) A significant number of the 2006 Unified Code recommendations have since
been written into legislation (in cases such as the powers exclusive to the gen-
eral shareholders’ meeting or the board of directors, separate votes on general
shareholders’ meeting items, vote splitting, etc.), so do not form part of this

Good Governance Code.
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Likewise, the definitions of the various director categories are contained, first-
ly, in Order ECC/461/2013, of 20 March," and, more recently, in the Spanish
Corporate Enterprises Act,> for which reason they are not included in this
Good Governance Code.

c) Finally, a new set of recommendations deals specifically with corporate social
responsibility. The report of 19 May 2006, the Special Working Group on the
good corporate governance of listed companies expressly excluded from its
remit matters relating to corporate social responsibility.

However, corporate social responsibility is increasingly acknowledged, in both
Spain and neighbour countries, as a key issue which must be addressed by
companies’ corporate governance systems, and which therefore has a justified
place in any code of good corporate governance recommendations.

The 2020 review affected, to a varying extent, recommendations 2, 4, 6, 7, 8,
14, 15, 22, 24, 37, 39, 41, 42, 45, 53, 54, 55, 59, 62 and 64.

.3  Characteristics of the Good Governance Code of Listed Companies
1.3.1  Voluntariness, subject to the “comply or explain” principle

The Committee of Experts, in carrying out its mandate, has, as stated, drawn a dis-
tinction between corporate governance improvements that should be made legally
binding and those that should remain subject to voluntary good governance recom-
mendations under the internationally recognised “comply or explain” approac h. It
is this last set that are covered by the Good Governance Code.

The use of voluntary good governance codes backed by “comply or explain” has
proved a useful mechanism for achieving some good corporate governance objec-
tives, and indeed is the trademark system in main European Union states and other
developed countries. Not only is it flexible in its application but can also serve as a
benchmark for good corporate governance practices. The European Union has ex-
plicitly recognised its value to the legislator, as witness its recent Green Paper on the
corporate governance of listed companies.

That said, the recent amendments to the Spanish Corporate Enterprises Act, ensu-
ing from the Committee of Experts’ report incorporate a series of basic corporate
governance precepts which it was felt should be binding on all companies. The val-
ue and effectiveness of these precepts is regarded as beyond doubt, while their ab-
sence would effectively impede the achievement of good corporate governance.

1 Order ECC/461/2013, of 20 March, determining the content and structure of the Annual Corporate Gov-
ernance Report, the annual report on remuneration and other information documents of listed public
limited companies, savings banks and other entities issuing securities admitted to trading on official
securities markets.

2 Article 529 duodecies of the recast text of the Spanish Corporate Enterprises Act, approved by Spanish
Royal Legislative Decree 1/2010, of 2 July.
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The current corporate governance framework for Spain’s listed companies accord-
ingly comprises two differentiated tiers:

a)  On the one hand, the binding provisions incorporated into the Spanish Corpo-
rate Enterprises Act and other applicable laws and regulations.

b)  On the other hand, the corporate governance recommendations contained in
the Good Governance Code, which are strictly voluntary in nature as the terms
considered basic and indispensable have been written into legislation.

In keeping with this fundamental principle of voluntariness, the Good Gover-
nance Code does not replicate the relevant legal precepts among its recommen-
dations. It therefore omits recommendations which may be pertinent in other
countries or advocated by the European Commission, but are no longer neces-
sary in Spain since they form part of national law.

In this regard, the Spanish Corporate Enterprises Act,3 upholds the “comply or ex-
plain” principle in requiring listed firms to specify their degree of compliance with
corporate governance recommendations, justifying any failure to comply in the pages
of their annual corporate governance reports.

In other words, Spanish legislation leaves it up to companies to decide whether or
not to follow these corporate governance recommendations, but requires them to
give a reasoned explanation for any deviation, so that shareholders, investors and
the markets in general can arrive at an informed judgement.

For this system to work, it is vital that companies explain clearly their reasons for
departing from code recommendations.

I.3.2  Evaluation by the market

The task of evaluating the explanations companies give for their non or partial com-
pliance with recommendations will fall to shareholders, investors and the markets
in general. In other words, the degree of compliance will not give rise to actions by
the CNMYV, as this would directly invalidate the voluntary nature of the recommen-
dations of the Good Governance Code.

The foregoing is without prejudice to the monitoring powers and other competen-
ces with regard to the annual corporate governance report of listed companies as-
signed to the CNMV in the Spanish Corporate Enterprises Act and Order
ECC/461/2013, of 20 March, whereby the supervisor may order companies to make
good omissions or false or misleading data.

In accordance with the provisions of Order ECC/461/2013, of 20 March,* listed com-
panies must state their degree of compliance with each recommendation of the Uni-

3 Article 540 of the Spanish Corporate Enterprises Act.

4 Article 5.7 of Order ECC/461/2013.
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fied Good Governance Code (or the subsequent amendments made by the CNMV),
indicating whether they comply with them fully, partially or not at all and giving
reasons, as the case may be, for any practices or criteria departing from the same. In
this way, shareholders, investors and the market in general, will be sufficiently in-
formed to evaluate the company’s actions.

1.3.3  Content and scope of the Code

The current Good Governance Code contains corporate governance recommenda-
tions for the purposes set forth in section 4 g) of Article 540 of the Spanish Corpo-
rate Enterprises Act.

Its recommendations are directed at all listed companies, whatever their size and
market capitalisation (except where expressly indicated that a recommendation is
applicable only to large cap firms). This is not to deny that some recommendations
may be unsuitable or excessively burdensome for smaller sized firms. In such cases,
however, all they need do is state their reasons for non-compliance and any alterna-
tives chosen, i.e., their freedom of decision and organisational autonomy are safe-
guarded in all respects.
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1.1

1.2

Principles

General arrangements

In general, companies should avoid bylaw clauses whose underlying purpose

is to hinder possible takeover bids.

When the listed company is under the control of another entity with which it
has a business relationship or that carries out activities that are related to its
own, it must report this and measures must be taken to resolve possible con-

flicts of interest that may arise.

Companies should give clear information to the general shareholders’ meeting
concerning their degree of compliance with Good Governance Code recom-

mendations.

Listed companies should maintain a publicly disclosed policy for communica-
tion and contacts with shareholders, institutional investors and proxy advi-
sors, as well as a general policy for the communication of economic-financial,
non-financial and corporate information through the media, social networks or

other channels.

Boards should make limited use of the delegated power to issue shares or con-
vertible securities without preemptive subscription rights and inform share-

holders appropriately about such use.

General shareholders’ meeting

The general shareholders’ meeting should be conducted according to princi-

ples of transparency and with appropriate information provided.

The company should aid shareholders in exercising their rights to attend and

participate in general meetings in conditions of equality.

The policy on general shareholders’ meeting attendance payments should be

transparent.
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1.3 Board of directors

10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

14

The board of directors will be directly responsible individually and collectively
for steering the company and supervising its management, with the shared
goal of promoting the corporate interest.

The board of directors should have the optimal size to facilitate its efficient
functioning, the participation of all members and agile decision-making. Direc-
tor selection policy should seek a balance of knowledge, experience, age and
gender in the board’s membership.

The board of directors should have a balanced membership, with a large ma-
jority of non-executive directors and an appropriate mix of proprietary and
independent directors, with the latter occupying, as a rule, at least half of board
places.

The grounds for director removal or resignation should not impinge upon
their freedom of judgement. They should protect the company’s name and
reputation, allow for changing circumstances and ensure independent direc-
tors a stable mandate as long as they retain their independent status and are
not in breach of their duties.

Directors should allocate sufficient time to the company to discharge their re-
sponsibilities effectively and to gain a solid grasp of the company’s business
and the governance rules to which it is subject, taking part to this effect in in-
duction and refresher courses organised by the company.

The board of directors should meet with the necessary frequency to properly
perform its management and oversight functions with the attendance of all
members or an ample majority.

Directors should be equipped with sufficient information to operate effective-
ly, and should be entitled to call on the company for any guidance they require.

The chairman is responsible for the leadership and efficient running of the
board. Where he or she is also a company executive, additional powers should
be given to the lead independent director.

The work of the board secretary is to facilitate the efficient running of the
board.

The board should periodically evaluate its overall performance and that of its
members and committees. This evaluation should be externally facilitated at
least every three years.

The executive committee, where one exists, should have at least two non-
executive directors, at least one of which should be an independent, and it
should keep the board regularly informed of its decisions.
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20.

21.

22.

23.

24.

25.

Members of the audit committee should be appointed with regard to their
knowledge and experience in accounting, auditing and risk management mat-
ters, both financial and non-financial, while its terms of reference should rein-
force its remit, independence and scope.

The company should maintain a risk control and management function in the
charge of an internal unit or department, supervised directly by the audit com-
mittee or, where appropriate, another dedicated board committee.

As well as its legally defined functions, the nomination and remuneration com-
mittee, which in large cap companies should be split into two separate commit-
tees, should have a majority of independent members. Its members should be
appointed with regard to their knowledge, skills and experience, while its
terms of reference should reinforce its remit, independence and scope.

The membership and organisation of any committees established by the board
under its powers of self-organisation should be similarly configured to those of
mandatory committees.

The company should deploy an appropriate environmental and social sustain-
ability policy, as a non-delegable board power, and report transparently and in
sufficient detail on its development, application and results.

The remuneration of board members should suffice to attract and retain the
right people and to sufficiently compensate them for the dedication, abilities
and responsibilities that the post demands, but should not be so high as to
compromise the independent judgement of non-executive directors Remuner-
ation policy should seek to further the corporate interest, while incorporating
the necessary mechanisms to avoid excessive risk-taking or rewarding poor
performance.
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I Recommendations

lll.1 General arrangements
lll.1.1  Bylaw restrictions

Principle 1: In general, companies should avoid bylaw clauses whose underlying
purpose is to hinder possible takeover bids.

Spanish company legislation> stipulates that bylaw clauses of public limited compa-
nies which directly or indirectly impose a ceiling on the number of votes issued by
the same shareholder, companies belonging to the same group or parties acting in
concert with them will be rendered null and void once the offeror in a takeover bid
has secured a percentage equal to or higher than 70% of voting capital, unless the
offeror was not subject to or had not adopted equivalent breakthrough measures.

Notwithstanding, the existence of an active, transparent control market provides an
unparalleled spur to the good governance of corporate entities. Listed companies
should accordingly renounce the option of establishing bylaw restrictions or “safe-
guard” conditions designed to hinder or prevent a possible takeover bid and subse-
quent change in ownership control.

Recommendation 1

The bylaws of listed companies should not place an upper limit on the votes
that can be cast by a single shareholder, or impose other obstacles to the take-
over of the company by means of share purchases on the market.

ll.L1.2 Listed companies from the same group

Principle 2: When the listed company is under the control of another entity with
which it has a business relationship or that carries out activities that
are related to its own, it must report this and measures must be
taken to resolve possible conflicts of interest that may arise.

Company groups are characterised by having a unity of management, and their
natural strategy, that of maximising the group’s benefit, does not necessarily equate
to maximising the benefit of each of the companies that make it up. At times, a
group’s objectives may be at odds with those of component companies and conflicts

5  Article 527 of the Spanish Corporate Enterprises Act.
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of interest may arise. This problem is especially acute in the case of “intra group”
related-party transactions and when companies belonging to the same group per-
form connected activities.

It is therefore advisable for listed companies controlled by another company, listed
or otherwise, to clearly and publicly disclose each one’s area of activity, to draw up
a protocol for the approval of their mutual business dealings, and, in general, to
create a framework of rules that can forestall potential conflicts.

Recommendation 2

When the listed company is controlled, pursuant to the meaning established
in Article 42 of the Commercial Code, by another listed or non-listed entity,
and has, directly or through its subsidiaries, business relationships with that
entity or any of its subsidiaries (other than those of the listed company) or
carries out activities related to the activities of any of them, this is reported
publicly, with specific information about:

a) The respective areas of activity and possible business relationships be-
tween, on the one hand, the listed company or its subsidiaries and, on
the other, the parent company or its subsidiaries.

b) The mechanisms established to resolve any conflicts of interest that
may arise.

ll.1.3 Reporting on compliance with corporate governance recommendations

Principle 3: Companies should give clear information to the general meeting
concerning their degree of compliance with Good Governance Code
recommendations.

Companies are free to choose whether or not to follow the recommendations set out
in the Good Governance Code. None are imperative and some may apply more to
companies in general or large enterprises and therefore not be relevant to a particu-
lar firm. However, shareholders, investors and other stakeholders have a legitimate
interest in knowing the corporate governance principles and standards adopted by
listed companies and, particularly, their reasons for not complying with certain rec-
ommendations.

In order to strengthen transparency, directors are urged to inform the annual gener-
al shareholders’ meeting of the most relevant changes in corporate governance mat-
ters with a clear explanation of why the company is not complying with a particular
Code recommendation, if this be the case.
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Recommendation 3

During the annual general shareholders’ meeting the chairman of the board
should verbally inform shareholders in sufficient detail of the most relevant
aspects of the company’s corporate governance, supplementing the written
information circulated in the annual corporate governance report. In partic-

ular:

a) Changes taking place since the previous annual general shareholders’
meeting.

b) The specific reasons for the company not following a given Good Gov-
ernance Code recommendation, and any alternative procedures fol-
lowed in its stead.

1.4 Meetings and contacts with shareholders, institutional investors and proxy
advisors

Principle 4: Listed companies should maintain a policy for communication and
contacts with shareholders, institutional investors and proxy
advisors, as well as a general policy for the communication of
economic-financial, non-financial and corporate information
through the media, social networks or other channels.

An international good governance practice, already figuring in the 1998 Olivencia
Code, is that as well as maintaining transparent information, listed companies
should pay special attention to the views of shareholders and large institutional in-
vestors lacking board representation.

However, there are separate points to be considered:
a) The company’s corporate governance rules and practices.
b)  The company’s business situation and outlook.

The recommendation focuses on the first of these points though, logically, discus-
sions with large investors or proxy advisors during meetings or roadshows may also
extend to business issues of interest to them. However, it is vital in these discussions
to reconcile the strict prohibition on companies illegally furnishing inside informa-
tion — breaching the imperative principle of equality of information to shareholders
— with what is a licit and useful general exchange about business and market devel-
opments between a company’s senior officers and its shareholders or investors, as
market abuse regulations expressly acknowledge.

6 Recital19 of Regulation (EU) No. 596/2014, of 16 April, on market abuse: This Regulation is not intended
to prohibit discussions of a general nature regarding the business and market developments between
shareholders and management concerning an issuer. Such relationships are essential for the efficient
functioning of markets and should not be prohibited by this Regulation.
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It is also important that companies establish a policy to ensure the quality of the fi-
nancial, non-financial and corporate information they disclose through the media,
social networks and other channels, as well as to maximise its dissemination in the
market and among investors and other stakeholders.

Recommendation 4

The company should define and promote a policy for communication and
contact with shareholders and institutional investors within the framework
of their involvement in the company, as well as with proxy advisors, that
complies in full with the rules on market abuse and gives equal treatment to
shareholders who are in the same position. The company should make said
policy public through its website, including information regarding the way in
which it has been implemented and the parties involved or those responsible
its implementation.

Further, without prejudice to the legal obligations of disclosure of inside in-
formation and other regulated information, the company should also have a
general policy for the communication of economic-financial, non-financial
and corporate information through the channels it considers appropriate
(media, social media or other channels) that helps maximise the dissemina-
tion and quality of the information available to the market, investors and
other stakeholders.

lll.1.5. Exercise of the delegated power to issue shares or convertible securities
without preemptive subscription rights

Principle 5: Boards should make limited use of the delegated power to issue
shares or convertible securities without pre-emptive subscription
rights and inform shareholders appropriately about such use.

Capital increase agreements that exclude preemptive subscription have a dilutive ef-
fect for existing shareholders. This can be a sensitive or sore point for institutional
investors, especially when the general shareholders’ meeting has delegated powers to
the board for the approval of new share issues. It seems advisable therefore that when
a board approves a new share issue without preemptive subscription rights by virtue
of such delegation, the amount of the issue should not exceed 20% of share capital.

Further, the use directors make of the delegated power to exclude preemptive sub-
scription rights should be subject to full disclosure to facilitate shareholders’ control.

Recommendation 5

The board of directors should not make a proposal to the general sharehold-
ers’ meeting for the delegation of powers to issue shares or convertible secu-
rities without preemptive subscription rights for an amount exceeding 20%
of capital at the time of such delegation.
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When a board approves the issuance of shares or convertible securities with-
out preemptive subscription rights, the company should immediately post a
report on its website explaining the exclusion as envisaged in company legis-
lation.

lll.2 General shareholders’ meeting
ll.2.1  Information transparency and informed voting

Principle 6: The general shareholders’ meeting should be conducted according to
principles of transparency and with appropriate information
provided.

Listed companies draft a number of reports of a mandatory or voluntary nature in
the exercise of the powers assigned to their supervisory bodies and committees.

The analysis and periodic evaluation involved in preparing these reports fulfils an
important control function with respect to the company’s activity and, as such, is a
useful aid to good corporate conduct. For such reports to be effective they must be
properly publicised, and shareholders given the right to see them. Companies, how-
ever, do not always make them available, since there is no law expressly obliging
them to do so.

Publicity, moreover, must be balanced with the needs of confidentiality and, in
some reports, the safeguarding of certain contents.

At the same time, the general shareholders’ meeting is one of the most important
moments in a company’s life and the expression of its collective will. Its broadcast-
ing is a useful way for non-attending shareholders, potential investors and the mar-
ket in general to be apprised of the discussions held on different agenda items and
the responses given by the company and its directors. It is also important, in order
to promote the engagement of shareholders in corporate life and in anticipation
that, for whatever reason, not everyone can attend the meetings in person, that en-
tities have mechanisms in place so that shareholders can exercise their right to vote
by electronic means, either directly or through their delegation and that at least
large-cap entities provide mechanisms that allow attendance and active participa-
tion in the meeting, to the extent that it is proportionate, also by electronic means.

The board of directors should prepare the annual financial statements in accordance
with accounting principles and criteria.

Further, in order to establish a closer, more direct communication between the audit
committee and shareholders and help them cast their votes in an informed manner,
when due to differences in opinion or professional judgement or for some other
circumstance, the auditor includes a qualification in its report on the annual finan-
cial statements, it is considered appropriate that the chairman of the audit commit-
tee should report this to the general shareholders’ meeting.

Good Governance Code of Listed Companies 21



In this matter, the Code draws on the recommendations of the European Commis-
sion? and the provisions of the Spanish Corporate Enterprises Act.®

Recommendation 6

Listed companies drawing up the following reports on a voluntary or compul-
sory basis should publish them on their website well in advance of the annual
general shareholders’ meeting, even if their distribution is not obligatory:

a) Report on auditor independence.

b) Reports of the operation of the audit committee and the nomination
and remuneration committee.

c) Audit committee report on related transactions.
Recommendation 7

The company should broadcast its general shareholders’ meetings live on the
corporate website.

The company should have mechanisms that allow the delegation and exer-
cise of votes by electronic means and even, in the case of large-cap companies
and, to the extent that it is proportionate, attendance and active participation
in the general shareholders’ meeting.

Recommendation 8

The audit committee should strive to ensure that the financial statements
that the board of directors presents to the general shareholders’ meeting are
drawn up in accordance to accounting legislation. And in those cases where
the auditors includes any qualification in its report, the chairman of the audit
committee should give a clear explanation at the general meeting of their
opinion regarding the scope and content, making a summary of that opinion
available to the shareholders at the time of the publication of the notice of
the meeting, along with the rest of proposals and reports of the board.

ll.2.2 General shareholders’ meeting attendance and participation

Principle 7: The company should aid shareholders in exercising their rights to
attend and participate in general meetings in conditions of equality.

Listed companies impose disparate rules for accrediting general shareholders’ meet-
ing attendance and proxy rights.

7  European Commission Recommendation of 15 February 2005.

8  Article 529 quaterdecies of the Spanish Corporate Enterprises Act.

22 Comision Nacional del Mercado de Valores



In order to facilitate shareholders’ participation in general meetings, companies
should be flexible in applying the rules on proof of share ownership, and show
themselves predisposed to accept the validity of attendance, proxy and remote vot-
ing cards or forms and other means of accrediting attendance or proxy representa-
tion. The risk is that the board could exercise this flexibility in strategic or selective
fashion in situations of shareholder conflict or when the company is being targeted
with an unsolicited takeover bid.

In regard to participation in the general shareholders’ meeting, the Spanish Corpo-
rate Enterprises Act? allows shareholders representing at least 3% of share capital to
request that new items be placed on the agenda of the annual general shareholders’
meeting, and to submit reasoned proposals on items already on or to be added to the
agenda attached to the meeting notice. The deadline for such submissions is five
days after the publication of the meeting notice.

The OECD Principles of Corporate Governance'® state that procedures for general
meetings should ensure that votes are properly counted and recorded. The transpar-
ency of results, especially important in cases of a tight vote, should also extend to
vote calculation and counting procedures for new agenda items and alternative pro-
posals.

Recommendation 9

The company should disclose its conditions and procedures for admitting
share ownership, the right to attend general shareholders’ meetings and the
exercise or delegation of voting rights, and display them permanently on its
website.

Such conditions and procedures should encourage shareholders to attend
and exercise their rights and be applied in a non-discriminatory manner.

Recommendation 10

When an accredited shareholder exercises the right to supplement the agen-
da or submit new proposals prior to the general shareholders’ meeting, the
company should:

a) Immediately disclose the supplementary items and new proposals.

b) Disclose the model of attendance card or proxy appointment or remote
voting form duly modified so that new agenda items and alternative
proposals can be voted on in the same terms as those submitted by the
board of directors.

9  Article 519 of the Spanish Corporate Enterprises Act.

10 Section VA8 of the OECD Principles of Corporate Governance of 2004.
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c) Put all these items or alternative proposals to the vote applying the
same voting rules as for those submitted by the board of directors, with
particular regard to presumptions or deductions about the direction of

votes.

d) After the general shareholders’ meeting, disclose the breakdown of
votes on such supplementary items or alternative proposals.

Il1.2.3 Policy on attendance bonuses

Principle 8: The policy on general meeting attendance payments should be
transparent.

The practice of paying for attendance to the general shareholders’ meeting is not
regulated under Spanish law. These payments comprise a consideration given, at
the company’s expense, to shareholders attending the general shareholders’ meeting
either in person or by other means such as proxy voting or remote or electronic
voting. At times the payment takes the form of a gift to each shareholder regardless
of their capital ownership. At others, a monetary consideration in proportion with
the number of shares attending.

In most cases, payments have the commendable purpose of encouraging shareholders
to participate in general meetings and combating absenteeism. There is a risk, howev-
er, of the board of directors using them in strategic or selective fashion to secure the
approval of a particular proposal or defend itself against a third-party initiative.

Recommendation 11

In the event that a company plans to pay for attendance at the general share-
holders’ meeting, it should first establish a general, long-term policy in this

respect.

lll.3 Board of directors
Il1.3.1 Board of directors’ responsibility

Principle 9: The board of directors will be directly responsible individually and
collectively for steering the company and supervising its
management, with the shared goal of promoting the corporate
interest.

All directors, whatever the origin or cause of their appointment, must share the
common purpose of defending “the corporate interest”.

Further, in the context in which these recommendations will be applied, it cannot

be ignored that any business activity impinges on other areas of interest which need
to be addressed.
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Recommendation 12

The board of directors should perform its duties with unity of purpose and
independent judgement, according the same treatment to all shareholders in
the same position. It should be guided at all times by the company’s best in-
terest, understood as the creation of a profitable business that promotes its
sustainable success over time, while maximising its economic value.

In pursuing the corporate interest, it should not only abide by laws and reg-
ulations and conduct itself according to principles of good faith, ethics and
respect for commonly accepted customs and good practices, but also strive to
reconcile its own interests with the legitimate interests of its employees, sup-
pliers, clients and other stakeholders, as well as with the impact of its activi-
ties on the broader community and the natural environment.

ll.3.2 Board of directors’ structure and membership
III.3.2.1 Size, diversity and directors selection policy

Principle 10: The board of directors should have the optimal size to facilitate its
efficient functioning, the participation of all members and agile
decision-making. Director selection policy should seek a balance of
knowledge, experience, age and gender in the board’s membership.

The structure and membership of the board of directors is a cornerstone of good
corporate governance that conditions its effectiveness and influences both the qual-
ity of its decisions and ability to successfully promote the corporate interest.

The board should have the right size to efficiently discharge its responsibilities and
for its decisions to be debated in depth and enriched with contrasting opinions. It
seems in this light that the optimal size would continue to lie between five and fif-
teen members.

Diversity of board of directors membership is another key issue, addressed by the
inclusion of a new programmatic norm in company legislation.*

In this context, companies are encouraged to put on record their commitment to a
diverse board of director membership from the first stage of identifying prospective
candidates. It is also recommended that companies have a policy to promote diver-
sity that includes measures to ensure there are a significant number of female mem-
bers at the top management.

11 Article 529 bis of the Spanish Corporate Enterprises Act.
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Recommendation 13

The board of directors should have an optimal size to promote its efficient
functioning and maximise participation. The recommended range is accord-
ingly between five and fifteen members.

Recommendation 14

The board of directors should approve a policy aimed at promoting an appro-
priate composition of the board that:

a) is concrete and verifiable;

b) ensures that appointment or re-election proposals are based on a prior
analysis of the competences required by the board; and

c) favours diversity of knowledge, experience, age and gender. Therefore,
measures that encourage the company to have a significant number of
female senior managers are considered to favour gender diversity.

The results of the prior analysis of competences required by the board should
be written up in the nomination committee’s explanatory report, to be pub-
lished when the general shareholders’ meeting is convened that will ratify
the appointment and re-election of each director.

The nomination committee should run an annual check on compliance with
this policy and set out its findings in the annual corporate governance report.

II1.3.2.2 Board of directors’ membership

Principle 11: The board of directors should have a balanced membership, with a
large majority of non-executive directors and an appropriate mix
of proprietary and independent directors, with the latter occupying,
as a rule, at least half of board places.

Current Spanish company legislation incorporates definitions of the various director
classes:'* internal or executive and external (proprietary, independent and other external).

External directors should be in an ample majority on the board, in order to neutral-
ise possible agency conflicts between senior officers and shareholders or between
shareholders represented and not represented on the board.

Further to the principle of proportionality between share ownership and board rep-
resentation, the ratio of proprietary members to independents should reflect the
proportion between the capital represented on the board by proprietary directors
and the remainder of capital. This is not intended as a mathematical equation, but

12 Article 529 duodecies of the Spanish Corporate Enterprises Act.
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rather as a rule of thumb to ensure that independents are sufficiently present and
that no significant shareholders can exert an influence on the board’s decisions that
is disproportionate to their capital ownership.

Additionally, to promote desirable gender diversity on the board of directors, it is
recommended that female directors represent at least 40% of the total number of
members by 2022.

These recommendations should be supplemented by appropriate disclosure rules
with respect to the appointment of proprietary directors. The idea is not to limit the
appointment of directors representing holders of equity stakes below 3%, but to
invite companies to explain the criteria informing their appointment decisions, es-
pecially when these criteria lead to requests from shareholders with comparable
interests being dealt with in a different manner.

The importance that the European Union and international practice attach to inde-
pendent directors for their role on board committees, the differing viewpoints they
bring to the debate, and their input to analysis and review of the company’s strategy,
advises the setting of a minimum threshold for their presence on company boards.

In light of the best and most consolidated international practices, it is felt that this
threshold should be set at half of board of director places.

However, in certain cases it is considered that this percentage may be excessive.
Further, the size of many of Spain’s listed companies would advise relaxing the rule
for those that do not have a large capitalisation, taking as a reference companies not
included in the IBEX-35, for whom compliance would be burdensome, or those who
have shareholders individually or concertedly controlling a large portion of their
capital. In these cases, the threshold recommended is one third of board places.

Recommendation 15

Proprietary and independent directors should constitute an ample majority
on the board of directors, while the number of executive directors should be
the minimum practical bearing in mind the complexity of the corporate
group and the ownership interests they control.

Further, the number of female directors should account for at least 40% of
the members of the board of directors before the end of 2022 and thereafter,
and not less than 30% previous to that.

Recommendation 16

The percentage of proprietary directors out of all non-executive directors

should be no greater than the proportion between the ownership stake of the
shareholders they represent and the remainder of the company’s capital.
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This criterion may be relaxed:

a) In large-cap companies where few or no equity stakes attain the legal
threshold for significant shareholdings.

b) In companies with a plurality of shareholders represented on the board
but not otherwise related.

Recommendation 17

The number of independent directors should be at least half of the total num-
ber of directors.

However, when the company is not highly capitalised or is highly capitalised
but has one or more shareholders acting in concert and controlling more
than 30% of the share capital, the minimum number of independent direc-
tors should be at least one third of the total.

Recommendation 18

Companies should disclose the following director particulars on their web-
sites and keep them regularly updated:

a) Background and professional experience.

b) Directorships held in other companies, listed or otherwise, and other
paid activities they engage in, of whatever nature.

c) Statement of the director class to which they belong, in the case of pro-
prietary directors indicating the shareholder they represent or have
links with.

d) Date of their first appointment as a board member and subsequent
re-elections.

e) Shares held in the company, and any options on the same.
Recommendation 19

Following verification by the nomination committee, the annual corporate
governance report should disclose the reasons for the appointment of propri-
etary directors at the urging of shareholders controlling less than 3% of cap-
ital; and explain any rejection of a formal request for a board place from
shareholders whose equity stake is equal to or greater than that of others
applying successfully for a proprietary directorship.
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I11.3.2.3 Director removal and resignation

Principle 12: The grounds for director removal or resignation should not impinge
upon their freedom of judgement. They should protect the
company’s name and reputation, allow for changing circumstances
and ensure independent directors a stable mandate as long as they
retain their independent status and are not in breach of their duties.

Changes in the circumstances motivating the appointment of a director may counsel
his or her removal.

However, independents should enjoy a certain stability of tenure, provided they are
not in breach of their duties, and not be subject to the will of the company’s senior
officers or significant shareholders. Otherwise, theoretical compliance with inde-
pendence standards does not of itself guarantee that directors will act as such, espe-
cially if the fulfilment of their duties brings them into occasional conflict with other
board members or members of the management team.

The Code also puts forward recommendations on circumstances affecting board
members which might harm the company’s name or reputation.

Recommendation 20

Proprietary directors should resign when the shareholders they represent
dispose of their ownership interest in its entirety. If such shareholders reduce
their stakes, thereby losing some of their entitlement to proprietary direc-
tors, the latter number should be reduced accordingly.

Recommendation 21

The board of directors should not propose the removal of independent direc-
tors before the expiry of their tenure as mandated by the bylaws, except
where they find just cause, based on a proposal from the nomination commit-
tee. In particular, just cause will be presumed when directors take up new
posts or responsibilities that prevent them allocating sufficient time to the
work of a board member, or are in breach of their fiduciary duties or come
under one of the disqualifying grounds for classification as independent enu-
merated in the applicable legislation.

The removal of independent directors may also be proposed when a takeover
bid, merger or similar corporate transaction alters the company’s capital
structure, provided the changes in board membership ensue from the propor-
tionality criterion set out in recommendation 16.
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Recommendation 22

Companies should establish rules obliging directors to disclose any circum-
stance that might harm the organisation’s name or reputation, related or not
to their actions within the company, and tendering their resignation as the
case may be, and, in particular, to inform the board of any criminal charges
brought against them and the progress of any subsequent trial.

When the board is informed or becomes aware of any of the situations men-
tioned in the previous paragraph, the board of directors should examine the
case as soon as possible and, attending to the particular circumstances, de-
cide, based on a report from the nomination and remuneration committee,
whether or not to adopt any measures such as opening of an internal investi-
gation, calling on the director to resign or proposing his or her dismissal. The
board should give a reasoned account of all such determinations in the annu-
al corporate governance report, unless there are special circumstances that
justify otherwise, which must be recorded in the minutes. This is without
prejudice to the information that the company must disclose, if appropriate,
at the time it adopts the corresponding measures.

Recommendation 23

Directors should express their clear opposition when they feel a proposal
submitted for the board’s approval might damage the corporate interest. In
particular, independents and other directors not subject to potential conflicts
of interest should strenuously challenge any decision that could harm the
interests of shareholders lacking board representation.

When the board makes material or reiterated decisions about which a direc-
tor has expressed serious reservations, then he or she must draw the perti-
nent conclusions. Directors resigning for such causes should set out their rea-
sons in the letter referred to in the next recommendation.

The terms of this recommendation also apply to the secretary of the board,
even if he or she is not a director.

Recommendation 24

Directors who give up their position before their tenure expires, through
resignation or resolution of the general meeting, should state the reasons for
this decision, or in the case of non-executive directors, their opinion of the
reasons for the general meeting resolution, in a letter to be sent to all mem-

bers of the board.

This should all be reported in the annual corporate governance report, and if
it is relevant for investors, the company should publish an announcement of
the departure as rapidly as possible, with sufficient reference to the reasons
or circumstances provided by the director.
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ll.3.3 Board of directors’ operation
I11.3.3.1 Directors’ dedication

Principle 13: Directors should allocate sufficient time to the company to
discharge their responsibilities effectively and to gain a solid grasp
of the company’s business and the governance rules to which it is
subject, taking part to this effect in induction and refresher courses
organised by the company.

The performance of their duties requires that directors devote sufficient time to in-
form themselves, to know the reality of the company and the evolution of its busi-
nesses and to participate in the meetings of the board of directors and of any com-
mittees on which they sit. This general principle has recently been written into
company legislation,'3 which stipulates that directors must make a sufficient time
commitment and take all measures necessary for the company’s efficient manage-
ment and supervision.

In this respect, it is probably not possible to specify directors’ dedication standards
which can be recommended on a general basis. There is no way to delimit all the pos-
sible activities a director may engage in besides his or her work on the board of the
listed company, nor is it possible to accurately estimate the time demands of each.

Companies and, especially their nomination committees, should accordingly ap-
proach these rules with care, giving them concrete expression in the board of direc-
tors’ regulations, with particular regard to the maximum number of directorships
members can hold in companies outside the group.

Recommendation 25

The nomination committee should ensure that non-executive directors have
sufficient time available to discharge their responsibilities effectively.

The board of directors’ regulations should lay down the maximum number of
company boards on which directors can serve.

I11.3.3.2 Meeting frequency and director attendance

Principle 14: The board of directors should meet with the necessary frequency to
properly perform its management and oversight functions with
the attendance of all members or an ample majority.

The board of directors must be constantly present in the life of the company. To do
this, it must meet with the sufficient frequency to effectively discharge its duties of
management, oversight and supervision of the management team, board commit-
tees and the executive committee where one exists.

13 Article 225.2 of the Spanish Corporate Enterprises Act.

Good Governance Code of Listed Companies 31



Listed company boards of directors should meet at least eight times a year, in ac-
cordance with a fixed calendar, and with pre-set agendas to which each director may
propose the addition of initially unscheduled items.

Director absences should be kept to a strict minimum. When an absence is inevita-
ble, the director should delegate his or her powers with precise voting instructions.
On this point, company law establishes that directors can delegate their powers to a
fellow board member, but that non-executive directors can only do so to another
non-executive director in order to avoid altering the balance of the board.*4

Recommendation 26

The board should meet with the necessary frequency to properly perform its
functions, eight times a year at least, in accordance with a calendar and agen-
das set at the start of the year, to which each director may propose the addi-
tion of initially unscheduled items.

Recommendation 27

Director absences should be kept to a strict minimum and quantified in the
annual corporate governance report. In the event of absence, directors should
delegate their powers of representation with the appropriate instructions.

Recommendation 28

When directors or the secretary express concerns about some proposal or, in
the case of directors, about the company’s performance, and such concerns
are not resolved at the meeting, they should be recorded in the minute book
if the person expressing them so requests.

II1.3.3.3 Director information and advice

Principle 15: Directors should be equipped with sufficient information to operate
effectively, and should be entitled to call on the company for any
guidance they require.

Company legislation’> expressly grants directors the right to request and obtain
from the company any information they need to discharge their board responsibili-
ties. These obligations and rights are even more emphatically stated in the case of

listed companies.

In order to give more weight to what is an essential resource for a well-functioning
board, it is recommended that directors be advised well in advance of the business to be
transacted in each session, so they can judge if they are sufficiently informed and, if not,

14 Article 529 quater of the Spanish Corporate Enterprises Act.
15 Article 225.3 of the Spanish Corporate Enterprises Act.

16 Article 529 quinquies of the Spanish Corporate Enterprises Act.
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procure the additional information they need. It is also important that directors be kept
permanently up to date with issues of particular relevance to their board duties.

Given the complexity of the matters that directors must address, they may at times
wish to call on specialist advice. The company should provide suitable channels and
mechanisms for the exercise of this right, extending exceptionally to external assis-
tance when this is warranted by the importance or controversial nature of the deci-
sion to be made.

Recommendation 29

The company should provide suitable channels for directors to obtain the
advice they need to carry out their duties, extending if necessary to external
assistance at the company’s expense.

Recommendation 30

Regardless of the knowledge directors must possess to carry out their duties,
they should also be offered refresher programmes when circumstances so
advise.

Recommendation 31

The agendas of board meetings should clearly indicate on which points direc-
tors must arrive at a decision, so they can study the matter beforehand or
gather together the material they need.

For reasons of urgency, the chairman may wish to present decisions or reso-
lutions for board approval that were not on the meeting agenda. In such ex-
ceptional circumstances, their inclusion will require the express prior con-
sent, duly minuted, of the majority of directors present.

Recommendation 32
Directors should be regularly informed of movements in share ownership

and of the views of major shareholders, investors and rating agencies on the
company and its group.

I11.3.3.4 The board chairman

Principle 16: The chairman is responsible for the leadership and efficient running
of the board. Where he or she is also a company executive,
additional powers should be given to the lead independent director.

The chairman’s contribution is essential to the efficient functioning of the board, as
company legislation expressly acknowledges.'”

17  Article 529 sexies of the Spanish Corporate Enterprises Act.
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Where the debate lies is in whether or not it is advisable for an executive director to
occupy the chairmanship.

Both arrangements have their benefits and drawbacks. The concentration of powers
can provide companies with clear internal and external leadership, while avoiding
the information and coordination. But this should not blind us to its main pitfall: the
vesting of a great deal of power in the hands of a single person.

In these circumstances, and given the divergence of international practice and the
lack of empirical evidence for a precise recommendation, the criterion is maintained
of issuing no opinion on the advisability or otherwise of separating the two posi-
tions.

That said, certain corrective measures are judged necessary when both offices are
combined in the same person. Hence company legislation stipulates a qualified ma-
jority of two thirds for the chairman’s appointment in such cases, and regulates'®
the obligation to appoint a lead director from among the independents on the board,
with the additional proviso that executive directors should abstain from voting on
his or her appointment.

In this context, it is recommended that the lead director’s functions be enlarged to
include, for instance, relations with the company’s shareholders on corporate gov-
ernance matters or the direction of chairman succession planning, in order to facil-
itate and strengthen this important role.

Recommendation 33

The chairman, as the person charged with the efficient functioning of the
board of directors, in addition to the functions assigned by law and the com-
pany’s bylaws, should prepare and submit to the board a schedule of meeting
dates and agendas; organise and coordinate regular evaluations of the board
and, where appropriate, the company’s chief executive officer; exercise lead-
ership of the board and be accountable for its proper functioning; ensure that
sufficient time is given to the discussion of strategic issues, and approve and
review refresher courses for each director, when circumstances so advise.

Recommendation 34

When a lead independent director has been appointed, the bylaws or board
of directors regulations should grant him or her the following powers over
and above those conferred by law: chair the board of directors in the absence
of the chairman or vice chairmen give voice to the concerns of non-executive
directors; maintain contacts with investors and shareholders to hear their
views and develop a balanced understanding of their concerns, especially
those to do with the company’s corporate governance; and coordinate the
chairman’s succession plan.

18 Article 529 septies of the Spanish Corporate Enterprises Act.
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I11.3.3.5 The board secretary

Principle 17: The work of the board secretary is to facilitate the efficient running
of the board.

The secretary plays a key role in the board’s operation. In order to strengthen this

role, the Code recommends that he or she exercise close oversight of the board’s
performance in corporate governance matters.

Recommendation 35
The board secretary should strive to ensure that the board’s actions and deci-

sions are informed by the governance recommendations of the Good Govern-
ance Code of relevance to the company.

I11.3.3.6 Periodic board evaluation

Principle 18: The board should periodically evaluate its overall performance and
that of its members and committees. This evaluation should be
externally facilitated at least every three years.

Regular evaluation of the performance of the board of directors, its members and

committees is of fundamental value. This is recognised in company legislation,'?

which requires listed companies to annually evaluate the performance of their board

and board committees, and draw up an action plan to address any weaknesses de-

tected.

Consideration should also go to engaging external facilitators to assist the board in
this evaluation, so it is enriched by objective opinions.

Recommendation 36

The board in full should conduct an annual evaluation, adopting, where nec-
essary, an action plan to correct weakness detected in:

a) The quality and efficiency of the board’s operation.
b) The performance and membership of its committees.
c) The diversity of board membership and competences.

d) The performance of the chairman of the board of directors and the com-
pany’s chief executive.

19 Article 529 nonies of the Spanish Corporate Enterprises Act.

Good Governance Code of Listed Companies 35



e) The performance and contribution of individual directors, with particu-
lar attention to the chairmen of board committees.

The evaluation of board committees should start from the reports they send
the board of directors, while that of the board itself should start from the
report of the nomination committee.

Every three years, the board of directors should engage an external facilitator
to aid in the evaluation process.

Any business dealings that the facilitator or members of its corporate group
maintain with the company or members of its corporate group should be
detailed in the annual corporate governance report.

The process followed and areas evaluated should be detailed in the annual
corporate governance report.

lll.3.4 Board of directors’ organisation

The sheer breadth and importance of the supervision and control functions lodged
with the board of directors warrants the creation of support structures charged with
producing reports, studies and preparatory materials in matters requiring decisions
of special transcendence.

I11.3.4.1 Executive committee

Principle 19: When there is an executive committee, there must be at least two
non-executive members, at least one of whom should be
independent; and it should keep the board regularly informed of
its decisions.

The executive committees in place at some of Spain’s listed companies, and when
they exist, fulfil an important function.

Their existence however poses two risks for the quality of corporate governance.
Firstly, they may become a de facto substitute for the board, divesting it of any
meaningful power. And secondly, when non-executive directors, particularly inde-
pendents, are not sufficiently represented, they may discharge their functions out-
side the framework and from a different perspective to that of the board.

The first of these risks is defused by the regulation of non-delegable board powers
— essentially the core management and supervisory function — in company legislation.>°

The second is mitigated by the recommendation that the executive committee’s
membership should include at least two non-executive directors, at least one of
which should be independent.

20 Articles 249 bis and 529 ter of the Spanish Corporate Enterprises Act.
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Finally, the board in full should also be cognisant with the decisions adopted by the
executive committee.

Recommendation 37

When there is an executive committee, there should be at least two non-
executive members, at least one of whom should be independent; and its
secretary should be the secretary of the board of directors.

Recommendation 38

The board should be kept fully informed of the business transacted and deci-
sions made by the executive committee. To this end, all board members
should receive a copy of the committee’s minutes.

I11.3.4.2 Audit committee

Principle 20: Members of the audit committee should be appointed with regard
to their knowledge and experience in accounting, auditing and risk
management matters, both financial and non-financial, while its
terms of reference should reinforce its remit, independence and
scope.

Company legislation®' establishes the obligatory nature of the audit committee,
along with its composition, chairmanship and minimum responsibilities (report to
the general shareholders’ meeting; supervise the efficiency of internal control, the
internal audit function, risk management systems and the drawing-up and presenta-
tion of mandatory financial statements; propose the selection, appointment,
re-election and replacement of the external auditor and supervise its independence).

Recommendations under this heading are intended to reinforce existing legal rules
on the operation of the internal audit function, to enlarge the remit of the audit
committee and to establish additional membership criteria that enhance its inde-
pendence and expertise.

The functions assigned to the audit committee include the supervision of the formu-
lation process and the integrity not only of financial information, but also of non-
financial information, as well as the function of supervising the control and man-
agement systems of financial and non-financial risks. The attribution of this last
function to the audit committee responds to the recommendation that a committee
specialised in risk should form part of the risk control and management model
when sector regulations provide for it or if the listed company chooses to set up such
as function on a voluntary basis. In any case, without prejudice to the necessary
coordination between the two committees, the ultimate supervision of the risk con-
trol and management functions should lie with the audit committee.

21 Articles 529 terdecies and 529 quaterdecies of the Spanish Corporate Enterprises Act.
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Recommendation 39

All members of the audit committee, particularly its chairman, should be
appointed with regard to their knowledge and experience in accounting,
auditing and risk management matters, both financial and non-financial.

Recommendation 40

Listed companies should have a unit in charge of the internal audit function,
under the supervision of the audit committee, to monitor the effectiveness of
internal reporting and control systems. This unit should report functionally to
the board’s non-executive chairman or the chairman of the audit committee.

Recommendation 41

The head of the unit handling the internal audit function should present an
annual work programme to the audit committee, for approval by this com-
mittee or the board, inform it directly of any incidents or scope limitations
arising during its implementation, the results and monitoring of its recom-
mendations, and submit an activities report at the end of each year.

Recommendation 42

The audit committee should have the following functions over and above
those legally assigned:

1.  With respect to internal control and reporting systems:

a) Monitor and evaluate the preparation process and the integrity
of the financial and non-financial information, as well as the con-
trol and management systems for financial and non-financial
risks related to the company and, where appropriate, to the group
- including operating, technological, legal, social, environmental,
political and reputational risks or those related to corruption —
reviewing compliance with regulatory requirements, the accurate
demarcation of the consolidation perimeter, and the correct ap-
plication of accounting principles.

b) Monitor the independence of the unit handling the internal audit
function; propose the selection, appointment and removal of the
head of the internal audit service; propose the service’s budget;
approve or make a proposal for approval to the board of the prior-
ities and annual work programme of the internal audit unit, ensur-
ing that it focuses primarily on the main risks the company is ex-
posed to (including reputational risk); receive regular report-backs
on its activities; and verify that senior management are acting on
the findings and recommendations of its reports.
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c) Establish and supervise a mechanism that allows employees and
other persons related to the company, such as directors, sharehold-
ers, suppliers, contractors or subcontractors, to report irregulari-
ties of potential significance, including financial and accounting
irregularities, or those of any other nature, related to the company,
that they notice within the company or its group. This mechanism
must guarantee confidentiality and enable communications to be
made anonymously, respecting the rights of both the complainant
and the accused party.

d) In general, ensure that the internal control policies and systems
established are applied effectively in practice.

2.  With regard to the external auditor:

a) Investigate the issues giving rise to the resignation of the external
auditor, should this come about.

b) Ensure that the remuneration of the external auditor does not com-
promise its quality or independence.

c¢) Ensure that the company notifies any change of external auditor
through the CNMV, accompanied by a statement of any disagree-
ments arising with the outgoing auditor and the reasons for the same.

d) Ensure that the external auditor has a yearly meeting with the
board in full to inform it of the work undertaken and develop-
ments in the company’s risk and accounting positions.

e) Ensure that the company and the external auditor adhere to cur-
rent regulations on the provision of non-audit services, limits on
the concentration of the auditor’s business and other requirements
concerning auditor independence.

Recommendation 43

The audit committee should be empowered to meet with any company em-
ployee or manager, even ordering their appearance without the presence of
another senior officer.

Recommendation 44

The audit committee should be informed of any fundamental changes or cor-
porate transactions the company is planning, so the committee can analyse

the operation and report to the board beforehand on its economic conditions
and accounting impact and, when applicable, the exchange ratio proposed.
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I11.3.4.3 Risk control and management function

Principle 21: The company should maintain a risk control and management
function in the charge of an internal unit or department, supervised
directly by the audit committee or, where appropriate, another
dedicated board committee.

One consequence of the economic and financial crisis is that international organisa-
tions, most prominently the OECD and European Union, have stressed the urgency of
establishing mechanisms for the effective control and prudent management of risks.

Company legislation®? includes the approval of a risk control and management pol-
icy among the board’s non-delegable powers.

In this regard, the recommended minimum content of this policy is implemented.
The Code goes a step further, in view of its importance and recommends that listed
companies establish a risk control and management function in the charge of an
internal unit and under the supervision of a dedicated board committee (which
could be the audit committee or another committee with an appropriate member-
ship).

Recommendation 45
Risk control and management policy should identify or establish at least:

a) The different types of financial and non-financial risk the company is
exposed to (including operational, technological, financial, legal, social,
environmental, political and reputational risks, and risks relating to
corruption), with the inclusion under financial or economic risks of con-
tingent liabilities and other off-balance-sheet risks.

b) A risk control and management model based on different levels, of
which a specialised risk committee will form part when sector regula-
tions provide or the company deems it appropriate.

c) The level of risk that the company considers acceptable.

d) The measures in place to mitigate the impact of identified risk events
should they occur.

e) The internal control and reporting systems to be used to control and
manage the above risks, including contingent liabilities and off-balance-
sheet risks.

22 Article 529 ter of the Spanish Corporate Enterprises Act.
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Recommendation 46

Companies should establish a risk control and management function in the
charge of one of the company’s internal department or units and under
the direct supervision of the audit committee or some other dedicated board
committee. This function should be expressly charged with the following re-
sponsibilities:

a) Ensure that risk control and management systems are functioning cor-
rectly and, specifically, that major risks the company is exposed to are
correctly identified, managed and quantified.

b) Participate actively in the preparation of risk strategies and in key deci-
sions about their management.

c) Ensure that the risk control and management systems are mitigating
risks effectively in the frame of the policy drawn up by the board of di-
rectors.

I11.3.4.4 Nomination and remuneration committee

Principle 22: As well as its legally defined functions, the nomination and
remuneration committee, which in large cap companies should be
split into two separate committees, should have a majority of
independent members. Its members should be appointed with
regard to their knowledge, skills and experience, while its terms of
reference should reinforce its remit, independence and scope.

A well-functioning board requires not only selecting the right directors but also
keeping them motivated. To succeed in this endeavour, the board, in turn, will re-
quire the input of a dedicated committee.

Also, the multiple technical factors that come into play when designing remunera-
tion systems for directors and senior officers call for a similarly specialised commit-
tee in this area with an understanding and capacity for judgement commensurate
with the complexity of the task.

The recommendations that follow are intended to fill out the functions of these
committees in a way that enhances both their independence and the specialisation
of their members.

Regarding membership, the Code recommends that a majority should be independ-
ent directors and that large cap firms — for these purposes, IBEX-35 members —
should split the committee into its constituent parts (nominations and remunera-
tion).
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Recommendation 47

Appointees to the nomination and remuneration committee — or of the nom-
ination committee and remuneration committee, if separately constituted —
should have the right balance of knowledge, skills and experience for the
functions they are called on to discharge. The majority of their members
should be independent directors.

Recommendation 48

Large cap companies should operate separately constituted nomination and
remuneration committees.

Recommendation 49

The nomination committee should consult with the company’s chairman and
chief executive, especially on matters relating to executive directors.

When there are vacancies on the board, any director may approach the nom-
ination committee to propose candidates that it might consider suitable.

Recommendation 50

The remuneration committee should operate independently and have the fol-
lowing functions in addition to those assigned by law:

a) Propose to the board the standard conditions of senior management
contracts.

b) Monitor compliance with the remuneration policy established by the
company.

c) Periodically review the remuneration policy for directors and senior of-
ficers, including share-based remuneration systems and their applica-
tion, and ensure that their individual compensation is proportionate to
the amounts paid to other directors and senior officers in the company.

d) Ensure that conflicts of interest do not undermine the independence of
any external advice the committee engages.

e) Verify the information on director and senior officers’ pay contained in
corporate documents, including the annual directors’ remuneration
statement.

Recommendation 51

The remuneration committee should consult with the company’s chairman

and chief executive, especially on matters relating to executive directors and
senior officers.
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I11.3.4.5 Other specialised board committees

Principle 23: The membership and organisation of any committees established
by the board under its powers of self-organisation should be
similarly configured to those of mandatory committees.

In the event that the board decides, under its powers of self-organisation, to estab-
lish special committees besides those legally mandated,?3 the Code recommends
that their terms of reference should be drafted along similar lines.

Given the importance of topics related to sustainability and social and environmen-
tal aspects or corporate governance, companies are encouraged to identify and as-
sign specific functions in this area to a special committee, which could be the audit
committee, the nomination committee, a sustainability or corporate social responsi-
bility committee, or another ad hoc committee, in order to deliver the more inten-
sive, committed management required.

Recommendation 52

The rules of performance and membership of supervision and control com-
mittees should be set out in the board of directors’ regulations and aligned
with those governing legally mandatory board committees as specified in the
preceding sets of recommendations. They should include:

a) Committees should be formed exclusively by non-executive directors,
with a majority of independents.

b) They should be chaired by independent directors.

c) The board should the members of such committees with regard to the
knowledge, skills and experience of its directors and each committee’s
terms of reference; discuss their proposals and reports; and provide
report-backs on their activities and work at the first board plenary
following each committee meeting.

d) They may engage external advice, when they feel it necessary for the
discharge of their functions.

e) Meeting proceedings should be minuted and a copy made available to
all board members.

23 Article 529 terdecies of the Spanish Corporate Enterprises Act.
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Recommendation 53

The task of supervising compliance with the policies and rules of the compa-
ny in the environmental, social and corporate governance areas, and internal
rules of conduct, should be assigned to one board committee or split between
several, which could be the audit committee, the nomination committee, a
committee specialised in sustainability or corporate social responsibility, or
a dedicated committee established by the board under its powers of self-
organisation. Such a committee should be made up solely of non-executive
directors, the majority being independent and specifically assigned the
following minimum functions.

Recommendation 54

The minimum functions referred to in the previous recommendation are as
follows:

a) Monitor compliance with the company’s internal codes of conduct and
corporate governance rules, and ensure that the corporate culture is
aligned with its purpose and values.

b) Monitor the implementation of the general policy regarding the disclosure
of economic-financial, non-financial and corporate information, as well as
communication with shareholders and investors, proxy advisors and other
stakeholders. Similarly, the way in which the entity communicates and re-
lates with small and medium-sized shareholders should be monitored.

c) Periodically evaluate the effectiveness of the company’s corporate gov-
ernance system and environmental and social policy, to confirm that it
is fulfilling its mission to promote the corporate interest and catering, as
appropriate, to the legitimate interests of remaining stakeholders.

d) Ensure the company’s environmental and social practices are in accord-
ance with the established strategy and policy.

e) Monitor and evaluate the company’s interaction with its stakeholder
groups.

Il1.3.5 Environmental and social sustainability

Principle 24: The company should deploy an appropriate environmental
and social sustainability policy, as a non-delegable board power, and
report transparently and in sufficient detail on its development,
application and results.

Environmental awareness and understanding, a sense of community, innovation

capacity, a respect for sustainability and a forward vision stand alongside the core
purpose of value creation as mainstays of business activity.
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Companies should accordingly take time to analyse how their business impacts on
society and vice versa. In this way, taking as reference their own value chain, they
can identify social issues that lend themselves to shared value creation.

The following recommendations set out what should be the minimum content of
the corporate social responsibility policy or environmental and social sustainability
policy whose approval falls to the board of directors,*# and provide guidance on how
to implement the principle of transparent communication with disclosure of non-
financial as well as financial information on the company’s business.

Recommendation 55

Environmental and social sustainability policies should identify and include
at least:

a) The principles, commitments, objectives and strategy regarding share-
holders, employees, clients, suppliers, social welfare issues, the environ-
ment, diversity, fiscal responsibility, respect for human rights and the
prevention of corruption and other illegal conducts.

b) The methods or systems for monitoring compliance with policies, asso-
ciated risks and their management.

¢) The mechanisms for supervising non-financial risk, including that relat-
ed to ethical aspects and business conduct.

d) Channels for stakeholder communication, participation and dialogue.

e) Responsible communication practices that prevent the manipulation of
information and protect the company’s honour and integrity.

111.3.6 Directors’ remuneration

Principle 25: The remuneration of board members should suffice to attract and
retain the right people and to sufficiently compensate them for the
dedication, abilities and responsibilities that the post demands, but
should not be so high as to compromise the independent judgement
of non-executive directors Remuneration policy should seek to
further the corporate interest, while incorporating the necessary
mechanisms to avoid excessive risk-taking or rewarding poor
performance.

The structure, level, fixing and transparency regime of directors’ remuneration is a
key element of any company’s good corporate governance system.

24 Article 529 ter of the Spanish Corporate Enterprises Act.
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However, the experience of recent years has shown that remuneration structures
are, at times, overly complex, excessively short-term oriented and lacking a reason-
able correlation with the results obtained. Therefore, without compromising the
management capacity of companies and their competitiveness, it is necessary to
consider, from the perspective of corporate governance, the different aspects that
affect its structure, fixing and level.

Company legislation®5 incorporates a series of provisions that a) require remunera-
tion systems to be properly aligned to the company’s size, its changing economic
situation and the prevailing market standards; b) establish a procedure for its set-
ting and approval that prevents conflicts of interest between different agents in the
decision-making process; and c) guarantee the transparency of directors’ pay.

In this context, starting from the basic principle of private autonomy, it was decided
to draw up a series of recommendations on the structure, composition and form of
directors’ remuneration, informed by the recommendations of the European Union,
which favour the delivery of the company’s business objectives and the pursuit of
the corporate interest.

These recommendations start by differentiating the various components of remu-
neration (fixed, variable, delivery of shares or other financial instruments linked to
the share price, and termination payments) and the two main classes of company
director (executive and external).

As a general rule, directors’ remuneration should suffice to attract and retain talent-
ed individuals and compensate them for the dedication, abilities and responsibilities
but should not be so high as to compromise the independent judgement of external
directors.

Remuneration of non-executive directors should not include variable components
linked to the director or the company’s performance, the delivery of shares, options
and other financial instruments or membership of savings schemes or the compa-
ny’s pension scheme, with some exceptions The aim is to prevent external directors
from facing a conflict of interest when they have to make judgements on accounting
practices or other kinds of decision that might immediately influence the company’s
results, because these results and values are material to their own remuneration.

Variable payments to executive directors should be linked to predetermined and
measurable performance criteria, including criteria of both a financial and a non-
financial nature, which promote the company’s long-term sustainability and success.

In order to align the interests of executive directors with the sustainable long-term
interest of the company, once shares or other financial instruments linked to shares
have been distributed, as part of their remuneration, directors should not, with ex-
ceptional cases, be able to transfer ownership or exercise the instruments in ques-
tion for a suitable period.

25 Articles 217 to 220 and 529 sexdecies to 529 novodecies of the Spanish Corporate Enterprises Act.
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Similarly, taking into account the nature and characteristics of its components, the
payment of variable remuneration must be subject to sufficient verification of the ef-
fective fulfilment of the objectives set. For illustrative purposes, if one of the parame-
ters is any accounting or account-related annual volume, such as revenue or EBITDA,
verification will normally require the prior preparation of the annual financial state-
ments and their review and the issuance of the report by the accounts auditor.

Without prejudice to this precaution with regard to verification of requirements,
and the appropriateness of establishing reimbursement clauses when it is observed
that the payment did not correspond to the established performance conditions or
was paid based on inaccurate data, it is also deemed advisable for companies to as-
sess whether to defer payment of a part of the variable remuneration (‘malus’), after
the established conditions and objectives have been met, so that the amount can be
reduced if circumstances or events occur over a period (for example, ensuing finan-
cial difficulties) or it is discovered that the initial variable remuneration amount was
based on inaccurate data.

Similarly, remuneration policies should incorporate the necessary technical precau-
tions so that the variable remuneration is duly related to the performance of profes-
sional duties and does not reflect the general performance of the market or the

company’s sector of activity or other similar circumstances.

Finally, it is recommended that payment for cessation or termination of the direc-
tor’s relationship with the company, whatever its nature and justification, does not
exceed the equivalent of two years of annual remuneration and that it is not paid
until the company has been able to verify that the director has complied with the
criteria or conditions established for this payment.

Recommendation 56

Director remuneration should be sufficient to attract individuals with the
desired profile and compensate the commitment, abilities and responsibility
that the post demands, but not so high as to compromise the independent
judgement of non-executive directors.

Recommendation 57

Variable remuneration linked to the company and the director’s perfor-
mance, the award of shares, options or any other right to acquire shares or to
be remunerated on the basis of share price movements, and membership of
long-term savings schemes such as pension plans, retirement schemes and
other savings schemes, should be confined to executive directors.

The company may consider the share-based remuneration of non-executive
directors provided they retain such shares until the end of their mandate.
This condition, however, will not apply to shares that the director must dis-
pose of to defray costs related to their acquisition.
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Recommendation 58

In the case of variable awards, remuneration policies should include limits
and technical safeguards to ensure they reflect the professional performance
of the beneficiaries and not simply the general progress of the markets or the
company’s sector, or circumstances of that kind.

And, in particular, variable remuneration items should meet the following
conditions:

a) Be subject to predetermined and measurable performance criteria that
factor the risk assumed to obtain a given outcome.

b) Promote the long-term sustainability of the company and include non-
financial criteria that are relevant for the company’s long-term value
creation, such as compliance with its internal rules and procedures and
its risk control and management policies.

c) Be focused on achieving a balance between the delivery of short, medi-
um and long-term objectives, such that performancerelated pay re-
wards ongoing achievement, maintained over sufficient time to appreci-
ate its contribution to long-term value creation. This will ensure that
performance measurement is not based solely on one-off, occasional or
extraordinary events.

Recommendation 59

The payment of the variable components of remuneration is subject to suffi-
cient verification that previously established performance, or other, condi-
tions have been effectively met. Entities should include in their annual direc-
tors’ remuneration report the criteria relating to the time required and
methods for such verification, depending on the nature and characteristics of
each variable component.

Additionally, entities should consider establishing a reduction clause (‘malus’)
based on deferral for a sufficient period of the payment of part of the variable
components that implies total or partial loss of this remuneration in the event
that prior to the time of payment an event occurs that makes this advisable.

Recommendation 60

Remuneration linked to company earnings should bear in mind any qualifi-
cations stated in the external auditor’s report that reduce their amount.
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Recommendation 61

A major part of executive directors’ variable remuneration should be linked
to the award of shares or financial instruments whose value is linked to the
share price.

Recommendation 62

Following the award of shares, options or financial instruments correspond-
ing to the remuneration schemes, executive directors should not be able to
transfer their ownership or exercise them until a period of at least three years
has elapsed.

Except for the case in which the director maintains, at the time of the trans-
fer or exercise, a net economic exposure to the variation in the price of the
shares for a market value equivalent to an amount of at least twice his or her
fixed annual remuneration through the ownership of shares, options or other
financial instruments.

The foregoing shall not apply to the shares that the director needs to dispose
of to meet the costs related to their acquisition or, upon favourable assess-
ment of the nomination and remuneration committee to address an extraor-
dinary situation.

Recommendation 63

Contractual arrangements should include provisions that permit the compa-
ny to reclaim variable components of remuneration when payment was out
of step with the director’s actual performance or based on data subsequently
found to be misstated.

Recommendation 64

Termination payments should not exceed a fixed amount equivalent to two
years of the director’s total annual remuneration and should not be paid until
the company confirms that he or she has met the predetermined performance
criteria.

For the purposes of this recommendation, payments for contractual termina-
tion include any payments whose accrual or payment obligation arises as a
consequence of or on the occasion of the termination of the contractual rela-
tionship that linked the director with the company, including previously un-
consolidated amounts for long-term savings schemes and the amounts paid
under post-contractual non-compete agreements.
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